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Court orders state to pay injured woman $19M

DT Judgment in lawsuit over 1990 car crash
is the largest ever to be issued against New York

By MELISSA GRACE
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Judge awards accident victim $18.9 million

W Melody Dawn Auer of Saugerties
was paralyzed in 1990 when the car
in which she was riding crashed into
atree on state Route 32.

By CYNTHIA WERTHAMER
Freeman staff

A STATE Court of Claims judge has
decided that a 27-year-old Saugerties
‘woman who was paralyzed in an auto
accident in 1990 should receive nearly
$19 million in damages — the largest
award ever issued against New York
state.

But Judge James P. King wrote he
‘was not “comfortable” in ruling that
Melody Dawn Auer, who was left quad-
riplegic and brain damaged, should
receive §$18.9 xm]]mn to cover the costs
of around-the<l care,
and rehabﬂlhatmn Her parents who
have cared for her since the accident,
will receive $152,180, the judge decided.

Calling the circumstances of the case
“heartbreaking,” the judge said the size
of the award would mnonetheless be
insufficient to maintain Auer for the
rest of her life.

Auer was 18 at the time of the Octo-
ber 1990 accident on state Route 32 in
Saugerties. She was a passenger in the
back seat of a 1989 Ford Fiesta when
the car went off the road and crashed
into a tree.

King ruled in November 1998 that
the state was 80 percent liable for the
accident because it failed to maintain

the shoulder of the road and
that the driver of the car was
20 percent liable. The new rul-
ing, handed down on Dec. 29,
dealt strictly with damages
owed to Auer.

King wrote he did not issue
the damages to “make ... head-
lines” but to give Auer the best
life possible.

“The court is aware, uncom-
fortably aware, that this award
is one of the largest personal-
injury awards that has ever
been issued in a judicial deci-
sion,” he wrote. “While no
amount of money ¢an hope to
‘make her whole,” her life will
surely be more or less bearable
and productive depending on
the level of financial resources
that are available to her.

“This has not been a com-
fortable decision to make, nor
a comfortable opinion to write,
and it is impossible to be alio-
gether comfortable with the
end result.”

The damages included
awards of $14.8 million for
future care, $1.5 million for
pain and suffering and $1.29
million for lost wages. The
judge wrote that although the
victim is almost totally physi-
cally incapacitated and in
great pain, she is in reason-
ably good health, is aware of
her condition and is “able to
interact and achieve within
society.”

Auer’s attorney, Michael W.
Kessler of Albany, said Friday
that the award, despite its size,
doesn’t break new moral or
iagal ground. “The overwhelm-

ing amount ... is reflective of
the very large cost of taking
care of someone with Melody’s
type of problems appropriate
Iy,” he said. “The only thing
worse than the experiences
she’s had is having them and
not having access to appropri-
ate care. Not that the care
she’s getting is inappropriate,
but there are other things
available that might improve
her quality of life.”

Kessler said Auer’s family is
“pleased with the result.”

The money is to be paid in a
series of installments over
Auer’s life expectancy, which
the court set at 65 years. A
hearing will be held in the next
few months to determine the
structure of payment, which
must be adjusted for inflation
throughout Auer’s lifetime,
Kessler said,

A spokesman for the state
Attorney General's Office,
which represented the state in
the Auer case, said Friday a
decision on whether to appeal
has not been made.

“We are reviewing it and
assessing our options,” Marc
Violette said. He added that
although the state did not
appeal after King made his lia-
bility ruling in the case, “we
have not forfeited our option
to do so.”

The Court of Claims, which
deals only with cases against
the state, heard arguments in
the Auer matter in April 1998.



Neto

Vork Law Tonena

Weh address: http:fwww.nyljcom

VOLUME 223—NOS

INEW YORK, FRIDAY, JANUARY 7, 2000

€N Compury

PRICE $3.00

$19 Million Award Sets Record

State Failed to Properly Maintain Rural Road

BY JOHN GAHER

ALBANY — In a soul pin-  respond: the Aner family was Michael W. K:ssll:r. a
fon, al leﬂ ofCl Albar

New Yorkto pay a record-setting sum in
crcess of $19 million on behall of &

woman whose catastrophic
injuries resulted primarily from the
State's nesligenl ‘maintenance of an
upstate rural highway.

Judge. Tamesb King indicated in the
49-page opinion that he is acutely
aware of the magnitude of the award,
and the fact that no appellate division
panel has ever sustained a personal
Injury judgment that high. And even
at that, the judge noted that the award
will at most cover only a relatively
conservative_treatment program,
rather than the “Cadillac® ummen
sought by claimant’s counsel

s hae mot becn o comortable
decision to make, nor a comfortable
opinion to write, and it is impossible to

roadway.

only with damages, and included an
exhaustive analysis of the claimant’s life
prospects prior to the accident, and
varlous treatment protocols avallable
to make her life tolerable in the future.

“Life I often unfalr, and it has been
grotesquely unfair to Melody Auer.” the
court said. *No amount of money can
possibly compensate her for the loss-
es she has sulfered, nor can money
make her future what it eould have
een. Buk mometary compensaton 2
that the law —and life —

Damages to Miss Aver ot 5189
million and included awards of $14.8
‘million for future care, $1.5 million for
past pain and suffering and $1.29 mil-
lion for lost wages. Also, sums of
100,000 and $52,180 were awarded to
Ber pasens. Sarah - Auer and Franidin

result,” Judge King wrote in Auer v,
State, Claim No. 86167. “At the same
time ‘that one recoils from having
awarded ‘the most’ money, particular-
ly when that money belongs to the pub-
lic, there is simultaneously a genuine
concem that, especially once litigation
m n
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ety Klingaman, chief clerk of the

Court of Claims, said yesterday that the

award in the Auer case exceeds by at

least $7 million the prior record for
lamages in that court.

Judge King ordered a hearing pur-
suant to CPLR Article 508 to determine
howthe award toMs. Auer will be struc-
tured, how it will be adjusted for pres-
ent-day values and inflation, how
attorney fees will be apportianed and

blum, Ronan, Kenler&Sarichinanda
wellknown personal injury igator m
the Capital Region. A native of Al
and graduteof American Unlversity ane
Albany Law School, the 51-year-old Mr.
Kessler spent his early years in the pro-
fession litigating with a firm across the
tiver in Troy and dividing his time equal-
Iy between plaintiff and defense work.
In 1991, Mr. Kessler was approached
by Sanford Rosenblum, a highly regarde
ed local attorney who had referred
some cases to him in the past. Mr.
Rosenblum made Mr. Kessler an offer

Judge James P. King

Mr. Kessler's witnesses had advo-
cated placing Miss Auer at the Datahr
Rehabilitation Institute in Westchester
County while the State's experts rec-

lan that would allow the

centrate on a select handful of cata-
strophic personal injury cases, and he
jumped at the Over the

dalmanl tolive in her own home with
round-the-clockattendants. Judge King
said i

o several years, Mr. Kessler has han—
died several regional headline-gr
but none of them nearty as big s the
Auer case, and few s professionally
taxing and emotionally draining.
Me Kesser uasrelemedthe uer case
nearly five years ago by another Albany
atorney, Eliot I, Wathe of Ackerman,
Wachs and Finton PC, who assisted at

money to cover a lifetime of care at
Datahr, but will hopefully provide
enough for Miss Auer to maximize her
comfort and potential.

For Mr, Kesslex, the distinction of win-
ning the largest award in the history of
the Court of Claims euokes mixed eno-
tions, as do many of his

Thess are devastatingnjries andit

trial. For years, e case,
enlisting various engineers as experts

the liability portion of the trial. After lia-
bility was determined and settlement

ort-

Th
certainly change and, in the meantime,
the $18.9 million judgment was ordered
held in abeyance.

‘The judge expressed “absolutely no

Dawn Auer, who was 18 years old In

1990 when the car in which she was a

back seat passenger crashed into a tree

on Route 32 In the Ulster County Town
. Aver

topi
anopportunity for the Third Department
to determine whether the award pre-
sented here is excessive.” However, the
‘Third Department may well have that

brain injury resulting In quadriplegia
and also sustained many other frac-
tures. She is almost completely physi
cally incapacitated and is frequently in
physical and mental anguish, aware of
her predicament and projected to live
in that condition for another 38 years.
More than two years ago, Judge Ki

found the State 80 percent liable for fail-
ing to properly maintain the shoulder
of the road, and the driver 20 percent
liable, for neglecting to properly

pportunity, as the State will consider
an appealafter the 508 hearing and alter
it has it better idea of the real dollars-
and-cents cost to taxpayers, according
0 the

ment of doctors and economists were
readied for the damages phase.

The damages portion of the pro-
ceeding spanned nearly three weeks
and involved such ies as the par-
ents' derivative claim, Melody Auer's
life expectancy, the earning potential of
agirl who had dropped out of high
school and had only recently begun
working an entry-level job, past and
future pain and sulfering, past and
future medical care and — of crucial
importance — how best to accommo-

Assistant Attorneys General Belinda
Wagner and Risa Viglucci defended the
State in the damages portion of the
case. The liability portion was tried by
Providence Baker, who has since leit
the Attorney Generals office.

‘Thelawver who tried the case for the

“It Is an unenviable task: penny-
pinching’with the very items and serv-
ices that will make Melody's life
bearable because: ofthe perv.‘elved need
to preserve, as e, the
public funds from whieh this gt
must be paid,” Judge King wrote.

can get them
es that can improve their quali-

tyof life, but they still have to live with
the condition. I feel bad that | can't make
them better. All | can do is try to improve
their uality of life, as terrible as It is."

Judge King, who retired just alter fil-
ing the decision last week, bemoaned
that there s not a “better way to resolve
‘problems of this nature” and noted that
the resolution here was possible only
because of the seemingly bottomless
pockets of the Stat

“If Melody had been injured just as
tragically by someone with a minimal
auto Insurance policy and no other
assets, there would in all probability
have been no trial and no extensive
investigation into the treatments and
placements available to best care for
her needs and bring forth her poten-
tial," the judge. “Because the defendant
is the State of New York and one cannot
see the limit of its resources, although
surely such alimit exists, this decision
and opinion is possible.”

as lawyers,”
Mr. Kessler sald. “We c
resources



